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Industrial Siting: Allocating the Burden
of Pollution
By WILLIAM G. MURRAY, JR.*
CARL J. SENEKER II**

Major industrial expansion is becoming an increasingly perilous
process. For example, on January 19, 1977, the Dow Chemical Company announced that, after expending more than two years of effort
and substantial sums on attempts to gain the necessary permits for the
facility, plans for a petrochemical project in the Sacramento river delta
area of Northern California had been "indefinitely delayed."1 In announcing the cancellation, R.I. Brubaker, General Manager of Dow's

Western Division, said that "the permitting process for new facilities
has proved to be so involved and expensive that for the time being at

'2
least it is impractical to continue with this project.
This announcement came in the midst of Dow's appeal from the
San Francisco Bay Area Air Pollution Control District's denial of authority to construct.3 This agency was created by state law4 and is em-

powered to implement the new source review procedures of the state's

implementation plan filed under the Clean Air Act.5 Although Dow's
projected emissions would have been within the limits required by federal and state law and the District's regulations, Dow had failed to
* A.B., 1972, Utah State University;, J.D., 1975, University of California. Associate,
Morrison & Foerster, San Francisco. Substantial practice in real estate, environmental law,
and land use matters. The authors wish to give their thanks to Judith E. Mason and Sharon
L. Simmons for their long hours spent in editing and typing the manuscript.
** A.B., 1964, Stanford University;, J.D., 1967, University of California, Berkeley.
Partner, Morrison and Foerster, San Francisco. Substantial practice in real estate, environmental law, and land use matters.
1. Dow Chemical Corp., Press Release (Jan. 19, 1977).
2. Id.
3. Letter from Bay Area Air Pollution Control District to Western Division, Dow
Chemical, U.S.A., attention: Allan C. Wilcox (Aug. 12, 1976) (on file with The HastingsLaw
Journal).
4. CAL HEALTH & SAFETY CODE § 40200 (West Supp. 1977).
5. 42 U.S.C.A. § 7410 (West Supp. 1977).
[301]
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show that the plant's emissions would not interfere with the attainment
6
or maintenance of national and state ambient air quality standards.
Under similar circumstances, Southern California Edison Company announced on April 14, 1976, that it had removed from its financial and resource-planning schedule its proposed Kaiparowits Power
Project in southern Utah. Although the coal resources of the western
states represent a large, potential energy source, a series of uncertainties, including regulatory approvals, one environmental lawsuit, and
7
the anticipation of another, made the project infeasible.
This Article addresses the problems of major-facility industrial
growth as they apply to environmental concerns. It is based on two
premises: first, the pressure for industrial expansion, including public
pressure from those who would directly benefit from such expansion,
8
will continue; second, such additional industrial facilities will pollute.
Accepting these premises, industrial siting becomes a problem of finding the best way of using available resources to maximize the quality of
life. It is basically a question of trade-offs.
The decisions that result in such trade-offs revolve around the relative values placed on society's resources. Even though individuals will
differ about such values, the ultimate goal of industrial siting should be
to reflect in the decisions of public regulatory bodies the collective values of society regarding the use of the available resource pool. How
best to achieve this goal is the subject of this Article.
In the late 1960s, the environmental movement awakened the public conscience to a deteriorating environmental situation. The flurry of
legislation that followed has achieved laudable progress in conserving
the environment, 9 but the resultant regulatory labyrinth has made major industrial development a costly, risky, and sometimes impossible
task.10 Meanwhile, the consumptive appetite of society continues to in6. Letter from Bay Area Air Pollution Control District to Western Division, Dow
Chemical, U.S.A., attention: Allan C. Wilcox (Aug. 12, 1976) (on file with The HastingsLaw
Journal).

7. Southern California Edison Co., Press Release (Apr. 14, 1976).
8. McCarthy, Introduction-TheEvolution of Washington Siting Legislation,47 WASH.
L. REV. 1, 5 (1971).
9. Alexander, An Agendafor the New AdministrationIII-It's Tmefor New Approaches
to Pollution Control, FORTUNE, Nov. 1976, at 128, 129.
10. ABA, Development and the Environment: Legal Reforms to Facilitate Industrial
Site Selection, Final Report by the Special Committee on Environmental Law (1974) [here-

inafter cited as ABA Final Report]; Case & Schoenbrod, Electricity or the Environment: A
Study ofPublic Regulation Without Public Control, 61 CALIF. L. REv. 961 (1973); Luce,
PowerforTomorrow: The Siting Dilemma, 25 REC. OF THE ASS'N OF THE BAR OF THE CITY
OF N.Y. 13 (1970); Willrich, The Energy-Environment Conflict: Siting Electric Power
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crease. One commentator, noting these conflicts between energy demand and power plant siting, stated: "[A] policy favoring the complete
avoidance of environmental damage or 'zero impact,' is unreasonable,
11
if we are to have electricity."
Recognizing the problem faced by utilities in finding suitable sites
for major energy facilities, at least twenty-two states now have legislation intended to ease or coordinate the siting of such facilities.12 Very
few states, on the other hand, have taken up the challenge of comprehensive, industrial-siting legislation. The problem of redundant and
often conflicting regulations at various levels of local, state, and federal
government is severe. In the face of this problem, both industry representatives and conservationists have spoken out in favor of more ra13
tional and expeditious procedures.
This Article will focus initially on the present siting requirements
for a major industrial facility. After a brief review of these siting requirements, the regulatory obstacles to achieving those requirements
will be discussed. Primary emphasis will be on the effect of environmental regulations on land-use decisions, the economic impact of these
Facilities,58 VA. L. REv. 257 (1972); Wolpert, Regressive Siting ofPublicFacilities,16 NAT.
RESOURCES J. 103 (1976); Comment, IndustrialSite Selection: Existing Institutionsand Proposalsfor Reform, 55 NEB. L. Rlv. 440 (1976) (comment on the ABA Final Report, supra).
11. Willrich, The Energy-Environment Conflict: Siting Electric Power Facilities,58 VA.
L. REv. 257, 303 (1972).
12. ARIz. REv. STAT. §§ 40-360 to 40-360.12 (1974 & Supp. 1977-1978); Utility Facility
Environmental and Economic Protection Act, ARK. STAT. ANN. §§ 73-276 to 73-276.18.
(Supp. 1977); CAL. PUB. RES. CODE §§ 25500-25542 (West 1977 & Supp. 1978); Public Utility Environmental Standards Act, CONN. GEN. STAT. §§ 16-50g to 16-50z (Supp. 1978);
Florida Electrical Power Plant Siting Act, FLA. STAT. ANN. §§ 403.501-.517 (West Supp.
1978); The Power Plant Siting Act of 1974, Ky. REv. STAT. §§ 278.020-.027 (1974 & Supp.
1976); Maryland Power Plant Siting Act of 1971, MD. NAT. RES. CODE ANN. §§ 3-301 to
-307 (1974 & Supp. 1977); MASS. ANN. LAWS ch. 164, §§ 69K-69R (Michie/Law. Co-op
1977 & Supp. 1978); Minnesota Power Plant Siting Act, MiNN. STAT. ANN. §§ 116C.51-.69
(West 1977 & Supp. 1978); Montana Major Facility Siting Act, MONT. REV. CODES ANN. §§
70-801 to -829 (Supp. 1977); Utility Environmental Protection Act, NEv. REv. STAT. §§ 704.820-.900 (1973 & Supp. 1977); N.H. REv. STAT. ANN. §§ 162-F:1 to :13 (1977); N.M. STAT.
ANN. §§ 68-7-1 to -4 (1974); Siting of Major Steam Electric Generating Facilities Act, N.Y.
PUB. SERV. LAW art. 8, §§ 140-149b (McKinney Supp. 1978); North Dakota Energy Conversion and Transmission Facility Siting Act, N.D. CENT. CODE §§ 49-22-01 to -22 (1978);
OHIO REv. CODE ANN. § 4906.01-.99 (Page 1977); OR.REv. STAT. §§ 469.300-.992; Utility
Facility Siting and Environmental Protection Act, S.C. CODE §§ 58-33-10 to -430(1976); VT.
STAT. ANN. tit. 30, § 248 (1970 & Supp. 1978); WASH. REV. CODE ANN §§ 80.50.010-.902
(Supp. 1977); Wis. STAT. ANN. § 196.491 (West Supp. 1978); Industrial Development Information and Siting Act, Wyo. STAT. ANN. §§ 35-12-101 to -121 (1977).
13. Lundberg, Industrial Siting and the Clean Air Act (Aug. 26, 1976) (paper delivered
at Energy and Public Lands Conference, Park City, Utah) [hereinafter cited as Lundberg];
Van Baalen, IndustrialSiting Legislation. The Wyoming IndustrialDevelopment Information
and Siting Act-4dvance or Retreat?, 11 LAND & WATER L. REv. 27 (1976).
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regulations on industry, and the ability of the individual resource agencies administering the regulations to balance in a meaningful way the
socio-economic and environmental impacts of the proposed facility.
Finally, various proposals for siting alternatives will be discussed, including statutes in effect in various jurisdictions.
Siting Requirements
In balancing environmental concerns against the perceived need
for industrial expansion a number of siting factors must be considered.
First, there must be a sufficiently large, contiguous land area of suitable topography to ensure plant security and to accommodate often
massive structures. Second, the chosen site should have the transport
capabilities for efficient receiving of raw materials and fuels and for
distributing the manufactured products. If the site does not already
meet that criterion, it must at least be capable, physically and logistically, of accommodating such transport requirements at an acceptable
cost. That cost must be considered not only in dollar terms, but also
with appropriate regard for environmental and land-use planning policies along the transport route to be constructed. Third, and closely
related to transport requirements, is the need to be located along or
near existing or planned utility corridors to ensure a steady, uninterrupted supply of needed fuel and power. In addition, to support the
manufacturing process, ready availability of water supplies, wastewater
disposal areas or access to wastewater treatment facilities, and solid
waste disposal areas must be assured. Fourth, in many cases products
can only be produced and sold competitively if the manufacturing facility is located near sources of raw materials, component products, or
the principal markets for the finished products. Isolation of the industrial facility from important sources of supply or important markets
may make the project economically infeasible because of the added
transportation charges.
The foregoing is not an exhaustive list of the important factors in
siting decisions, but simply indicates the complexity of plant siting
problems, particularly in developed areas where vacant land may be
scarce. Indeed, many other factors will enter into siting decisions, including availability of a work force, availability of housing and services
for employees, financing considerations, and local public support.14
14. An excellent discussion of the factors necessary in planning a coal-fired generating
facility is contained in Sager, The Kaivarowits Experience:Siting of a Coal-FiredPlant, in
COAL CONVERSION-PRACTICAL AND LEGAL IMPLICATIONS

55 (PLI 1977).
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With particular regard to the last-mentioned factor, one should not
overlook whether public officials are amenable to the accommodation
of a new facility. The nature and extent of the governmental requirements that are prerequisite to the location of a new industrial facility is
one important indicator of local receptivity. To some extent, public
support is the focus of this Article. That is, what, if anything, should a
local, regional, or wider community be willing to doto accommodate
industrial expansion? Can industry be permitted without an unhealthy
compromise of other values? Recognizing that other siting and economic factors, including those mentioned above, may severely limit the
siting options to only a few scattered locations within a single region or
state, how can an assumed need for industrial growth be channeled by
appropriate regulation into areas that can accommodate it without an
unacceptable compromise of other values?
Environmental Limitations on Industrial Siting
The inventory of environmental statutes and regulations promulgated in recent years is staggering. The primary ones considered in
this Article are, on the federal level, the Clean Air Act,15 the Federal
Water Pollution Control Act Amendments of 197216 (FWPCA), and
the National Environmental Policy Act17 (NEPA). On the state level
there are many more. Using California as an example, one could refer
to the Williamson Act' (establishment of agricultural preserves), California Coastal Act of 1976,19 California Environmental Quality Act 20
21
(CEQA), and planning and zoning legislation.
The difficulties that this labyrinth of legislation creates for both
industrial and conservation interests are three-fold. First, by diffusing
environmental considerations and responsibilities among numerous
agencies, there is no incentive or opportunity for comprehensive resource planning. Second, such diffusion has created agencies with limited jurisdiction and vested interests in protecting one resource or
serving limited constituencies. Such agencies find it difficult to accomplish the comprehensive balancing of socioeconomic and environmental factors required in a world of limited resources. Third, and most
15.
16.
17.
18.
19.
20.
21.

42 U.S.C.A. §§ 7401-7642 (West Supp. 1977).
33 U.S.C.A. §§ 1251-1376 (West Supp. 1970-1977).
42 U.S.C.A. §§ 4321-4367 (West 1977 & Supp. 1978).
CAL. Gov'T CODE §§ 51200-51295 (West 1966 & Supp. 1966-1977).
CAL. Ptm. REs. CODE §§ 30000-30900 (West 1977).
CAL. PuB. REs. CODE §§ 21000-21176 (West 1977).
CAL. Gov'T CODE §§ 65800-65912 (West 1966 & Supp. 1966-1977).
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important to industrial interests, the large number of permits required
creates unacceptable time delays, uncertainty in the development process, and uncontrollable costs.
The following discussion highlights those aspects of recent environmental legislation which have created planning or procedural bottlenecks for industrial siting.

Clean Air Act
The Clean Air Act and its amendments 22 affect the siting of industrial facilities in several ways. First, new sources are subject to preconstruction review requirements and must meet the national primary and
secondary emissions limitations set forth in the applicable State Imple-

mentation Plan (SIP). 23 Assuming the emissions limitations are met,
the new source review procedure for major industrial facilities will focus on whether, as to each of the designated pollutants emitted by the
24
facility, the facility is located in an attainment or nonattainment area.

In the case of nonattainment areas, no permit to construct or operate may be granted unless the revised State Implementation Plan
(meeting the requirements of the 1977 Clean Air Act Amendments)
provides for an allowance for growth while assuring reasonable further
progress toward attainment and the new sources will not result (individually or in the aggregate) in emissions exceeding the allowance. If
the growth allowance is used up or none is provided, it must be shown
that as a result of internal or external trade-offs a net decrease in emissions will result.25 This policy is intended to allow for development in
22. 42 U.S.C.A. §§ 7401-7642 (West Supp. 1977).
23. 42 U.S.C.A. § 7410 (West Supp. 1977); 41 Fed. Reg. 55,528 (1976) (interpretative
ruling).
24. An attainment area is an area presently complying with the National Ambient Air
Quality Standards. Such areas are qualified for individual pollutants, and therefore an area
may qualify as "attainment" for one pollutant but be a nonattainment area with regard to
others.
25. 42 U.S.C.A. § 7503 (West Supp. 1977). The EPA's recently published Emission
Offset Interpretative Ruling (draft on file with The HastingsLaw Journal) further clarifies
the offset provisions of the 1977 Clean Air Act Amendments. For example, the baseline for
applying the offset requirement is the approved or promulgated SIP at the time the permit
application is submitted; thus, control of existing sources beyond that required by the SIP at
the time of a permit application can be used to offset emissions from new sources. Further,
the Ruling permits the states to allow sources to "bank" emissions reductions made independently of or beyond the requirements of the Ruling for future use, so long as reasonable
further progress toward attainment is achieved. The Ruling will remain in effect until July
1, 1979, at which time (except for relatively minor exceptions) it will be superseded by either
a SIP revision meeting the requirements of the 1977 Clean Air Act Amendments, or a prohibition on growth if the SIP does not meet those requirements.
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nonattainment areas where:
1. The new facility uses the best available technology in controlling emissions;26 and
2. All existing major sources owned by the applicant in the same
air quality control region as the proposed facility are in compliance
with applicable emissions limitations, an approved compliance schedule, or any enforcement order issued under the Clean Air Act;27 and
3. Emissions from other sources in the area of the proposed
source are reduced so that the reduction in total emissions from existing
and proposed sources represent reasonable progress toward attainment
or maintenance of the applicable ambient air standards; 23 and
4. The emissions trade-offs will provide a positive, net air-quality
benefit in the affected area.2 9
Although as yet untested, the proposed trade-off provisions may
present in some cases a viable method for harmonizing the competing
demands of industry and environment. There remain, however, many
unanswered questions.
Internal trade-offs, those between existing and proposed sources
owned by the same entity, may encourage industry to make only minimal compliance with present standards so as to provide sources for
trade-offs for future growth or to sell to other new sources. Similarly,
external trade-offs, those between existing and proposed sources owned
by different entities, may encounter substantial legal and administrative problems. In the comment period which EPA allowed on its proposed trade-off regulations, several states expressed concern regarding
whether they could legally tighten emissions standards on one source in
order to allow construction of new sources. They questioned whether,
as a legal or practical matter, a free market or regulated system for
effecting the necessary trade-offs could be established. 30 In addition,
26. 42 U.S.C.A. § 7503(2) (West Supp. 1977). However, under the EPA's August 1978
Emission Offset Interpretative Ruling (draft on file with The HastingsLaw Journal)sources
whose allowable emissions would be less than designated levels (50 tons per year, 1,000
pounds per day, 100 pounds per hour) after meeting the applicable SIP emission limit or
new source performance standard would be exempt from the best available control technology requirements, although even such sources would use up part of the state's allocation for
growth at the time such sources begin operation.
27. 42 U.S.C.A. § 7503(3) (West Supp. 1977).
28. 42 U.S.C.A. § 7503(4) (West Supp. 1977).
29. The EPA's August 1978 Emission Offset Interpretative Ruling (draft on file with
The HastingsLaw Journal)makes clear, however, that it is not enough that a "net air quality
benefit" be found. In addition, the source must meet the lowest achievable emission rate
(LAER) and the other conditions of the Ruling must be met.
30. 7 ENvm. REP. (BNA) 1682, 1683-85 (1977).

THE HASTINGS LAW JOURNAL

[Vol. 30

the cooperation between competing industries promoted by these regulations could raise problems under federal and state antitrust laws.
The Clean Air Act Amendments of 1977 provide additional relief
for industrial development in nonattainment areas. 3' In nonattainment areas where it is demonstrated that the standards for carbon monoxide and oxidants cannot reasonably be met by the 1982 deadline, the
attainment date for such areas may be postponed until December 31,
1987.32
In areas where there is attainment of the national ambient air
quality standards (NAAQS) for one or more of the designated pollutants, the prevention of significant deterioration (PSD) regulations will
apply. The PSD provisions of the Clean Air Act Amendments of
197733 impose another land-use control on specified industrial facilities. 34 These regulations require virtually all areas of the country to be
classified as class 1 (industrial growth prohibited), class 2 (growth allowed within rigid guidelines covering the amount and diffusion of pollutants), or class 3 (industrial growth constrained only by NAAQS).
Under the Clean Air Act Amendments of 1977, all areas, except certain
35
limited exempt areas, were required initially to be designated class 2.
36
They may be redesignated as class 1 or 3 by the state government
subject to compliance with the redesignation limitations and procedures set forth in the Act.
The amendments, as did the previous EPA regulations, permit additional new sources to be located in an area only if they will not cause
the specified pollutant levels assigned to that area to be exceeded. The
tolerable levels vary, depending on the class in which the site is located.
The effect of these nondeterioration provisions is to increase the
necessity of pocket siting. In fact, the only way to site facilities in a
class 2 area would be to site medium-sized facilities some distance
apart so as to produce an even spread of the allowable level of pollutants over the area involved.37 Even this may not be allowed if the
emissions would cause the permissible increments to be exceeded in a
nearby class 1 area. This idea of "pocket siting" industrial facilities is
the epitome of poor planning and one of the wasteful side effects of the
31. 42 U.S.C.A. § 7503(1)(A) (West Supp. 1977).
32. 42 U.S.C.A. § 7502(a)(2) (West Supp. 1977).
33. 42 U.S.C.A. §§ 7470-7479, 7503(1)(B) (West Supp. 1977).
34. 42 U.S.C.A. § 7503 (West Supp. 1977).
35. 42 U.S.C.A. § 7472(b) (West Supp. 1977).
36. 42 U.S.C.A. § 7474(a) (West Supp. 1977).
37. Lundberg, supra note 13, at 15.
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Clean Air Act. A major industrial facility involves a complex mix of
resource uses. To base the siting decision upon the maximum preservation of only one of those resources, clean air, results in a waste of
other resources. For example, an industrial facility sited away from
population or transportation centers wastes those resources necessary to
move people and goods into and out of the facility. It may also result
in unwarranted and unwise residential development in the vicinity of
the facility, as well as an increase in air pollutants due to increased
vehicle use. At the very least, regulations which encourage pocket siting cause a blanket of minimally acceptable air to be spread over the
whole region where there had once existed pockets of relatively clean
air.
The necessity to pocket site could be mitigated by states classifying
areas as class 1 and class 3, thus creating industrial regions and pristine
areas. During the period of time that the nondeterioration provisions
were EPA regulations, however, very few states chose to undertake the
procedures necessary to reclassify areas.
Federal Water Pollution Control Act
The Federal Water Pollution Control Act Amendments of 197238
(FWPCA) entirely replaced the previous provisions of the Federal
Water Pollution Control Act.39 Of primary importance to those concerned with industrial siting is the system of federal permits and
licenses for activities affecting United States waters contained in the
FWPCA.
Under section 402 40 of the 1972 amendments, a national pollution
discharge elimination system (NPDES) permit must be obtained for the
discharge of any pollutant into any naviable water of the United States.
This permit may be obtained directly from the Environmental Protection Agency (EPA),41 or in the instance where a state program (required to be adopted and submitted to the EPA under section 30342 of
the Act) has been approved, from the state agency designated by the
38. 33 U.S.C. §§ 1251-1376 (Supp. V 1975). These amendments were subsequently
revised in 1977. 33 U.S.C.A. §§ 1251-1376 (West Supp. 1970-1977).
39. See generallyIpsen & Raisch, Enforcementunder the Federal Water Pollution ControlAct Amendments o.1972, 9 LAND & WATER L. REv. 369 (1974); McThenia, An Examination of the FederalWater Pollution ControlAct Amendments of 1972, 30 WAsI. & LEE L.
REv. 195 (1973); Comment, The Federal Water Pollution ControlAct Amendments of1972,
14 B.C. INDus. & COM. L. Rnv. 672 (1973).

40. 33 U.S.C. § 1342 (Supp. V 1975).
41. 33 U.S.C. § 1342(a) (Supp. V 1975).
42. 33 U.S.C. § 1313 (Supp. V 1975).
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43
state program.
Section 404 of the FWPCA grants to the Secretary of the Army,
acting through the Chief of Engineers, the power to issue permits for
the discharge of dredge or fill material into navigable waters at specified disposal sites.44 Such permits are also subject to the state certification provisions of section 401. Besides the specific permits required
from the state, EPA, or the Department of the Army, the EPA has issued numerous regulations governing the administration of activities
45
under the Act.

As in the case of the emissions limitations under the Clean Air
Act, the requirements of the NPDES have little effect in site location
when considered in the abstract. Nevertheless, the existing quality of
the receiving waters and the ability of these waters to accept any additional pollutants may well be important in site planning and location.
In addition to the foregoing permit requirements, the FWPCA
also contains potentially far-reaching land-use controls in the form of
area-wide waste treatment planning authorized under section 20846 of
43. 33 U.S.C. § 1342(b) (Supp. V 1975). In instances where a state program has not
been approved, then, as provided in § 401 of the Act, 33 U.S.C. § 1341 (Supp. V. 1975), no
permit may be granted by the EPA for any activity resulting in any discharge into navigable
waters unless and until the state in which the discharge originates certifies that the discharge
will comply with the applicable provisions of § 301, 33 U.S.C. § 1311 (Supp. V 1975); § 302,
33 U.S.C. § 1312 (Supp. V 1975); § 306, 33 U.S.C. § 1316 (Supp. V 1975); and § 307, 33
U.S.C. § 1317 (Supp. V 1975), of the FWPCA regarding the discharge of particular
pollutants.
44. 33 U.S.C. § 1344 (Supp. V 1975). The definition of navigable waters under the
FWPCA, 33 U.S.C. § 1362(7) (Supp. V 1975), is more extensive than the Corps of Engineers'
jurisdiction over navigable waters under §§ 9 and 10 of the Rivers and Harbors Act, 33
U.S.C. §§ 401, 403 (1970); 33 CFR § 209.120(d)(2)(1977). Leslie Salt Co. v. Froehlke, No.
76-2414 (9th Cir. May 11, 1978). In addition, the Rivers and Harbors Act is limited to the
regulation of obstructions or dredging, while the FWPCA covers any discharge. Consequently, in many cases, jurisdiction of the Corps of Engineers under both acts must be
considered.
45. 40 C.F.R. § 110 (1977) (regulations on discharge of oil); 40 C.F.R. § 112 (1977)
(regulations on oil pollution prevention); 40 C.F.R. § 120 (1977) (EPA regulations on water
quality standards); 40 C.F.R. § 122 (1977) (EPA regulations on thermal discharges); 40
C.F.R. § 123 (1977) (regulations under § 401 on state certification of activities requiring a
federal license or permit); 40 C.F.R. § 124 (1977) (EPA regulations on the state program
elements necessary for participation in the NPDES program); 40 C.F.R. § 125 (1977) (EPA
regulations on policies and procedures for NPDES permits); 40 C.F.R. § 128 (1977) (EPA
pretreatment standards); 40 C.F.R. § 129 (1977) (EPA regulations on toxic pollutants effluent standards); 40 C.F.R. § 131 (1977) (EPA regulations on preparation of water quality
management basin plans); 40 C.F.R. § 133 (1977) (EPA regulations on secondary treatment).
46. 33 U.S.C.A. § 1288 (West Supp. 1970-1977). That section provides for the appointment of regional operating agencies charged with the responsibility of developing regionwide, water-quality plans, which must include: (1) the identification of treatment works
necessary to meet anticipated municipal and industrial waste treatment needs over a twenty-
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the 1972 amendments. Subsection (e) of section 208 provides: "No
permit under section 1342 of this title [NPDES permit] shall be issued
for any point source which is in conflict with a plan approved pursuant
to subsection (b) of this section. '47 Although section 208 area-wide
planning has yet to have demonstrable effects on industrial siting,48 in
the event that such plans do become firmly established and implemented, they could drastically affect the availability of sites for industrial facilities.
In at least one jurisdiction, the San Francisco Bay Area, authority
to compile the section 208 plan has been vested in a regional governing
body not specifically associated with water-quality control. 49 This
body is the Association of Bay Area Governments (ABAG). ABAG
has now approved a far-reaching plan dealing with water-quality management, water-supply management, solid-waste management, and airquality management. In each of these particular areas the plan contains specific policies and recommended actions to accomplish these
policies. The ABAG plan has now been submitted to state and federal
agencies for approval. If it is approved as the area section 208 plan, it
will become the blueprint for development and environmental management in the San Francisco Bay Area.
The FWPCA provides for federal grants for the construction of
treatment works to achieve compliance with the Act.50 At least in California, however, the application of the grant program has created another obstacle to effective major-facility siting. The costs of any such
treatment works must be certified to the EPA by the California State
Water Resources Control Board (SWRCB)5 1 The regulation of the
SWRCB require that all proposals for treatment works submitted for
approval be "designed to accommodate normal, anticipated growth
year period; (2) the establishment of construction priorities for such treatment works; (3)
the establishment of a regulatory program to accomplish the goals of the Act; (4) a process
to identify nonpoint sources of pollution; (5) a process to identify mine-related sources of
pollution; (6) a process to identify construction-related sources of pollution; (7) a process
to identify, where appropriate, salt-water-intrusion problems; (8) a process to control the
disposition of all residual waste generated in such area; and (9) a process to control the
disposal of pollutants on land or in subsurface excavations within such area to protect
ground and surface water quality.
47. 33 U.S.C.A. § 1288(e) (West Supp. 1970-1977).
48. Sanderson, Is the Federal Water Pollution Control Act Really an Impediment to
Energy Development in the West? (Aug. 1976) (paper delivered at Energy and Public
Lands Conference, Park City, Utah).
49. San Francisco Bay Regional Water Quality Control Board Res. No. 75-33 (May 15,
1975).
50. 33 U.S.C.A. §§ 1281-1287 (West Supp. 1970-1977).
51. CAL. WATER CODE § 13604 (West 1971).
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and reasonable reserve capacity. ' 52 The amount of such capacity,
however, is specifically limited to a ten-year period following the commencement of construction of the treatment facility, and in critical air
basins, as designated by the State Air Resources Board, the growth rate
is in most cases limited to the lowest possible fertility rate of the U.S.
Census Bureau and zero net immigration.5 3 The SWRCB regulations
further preclude any provision for increased industrial flow. 5 4 By restricting the ability to build in expansion capacity, the effect of these
regulations is to limit the ability of local or regional governments to
plan for future development of major industrial facilities in urban
areas.
In light of these FWPCA provisions, industries in some areas have
adopted a zero-discharge or total-containment policy. Even such a total-containment policy may not be completely free from regulation in
the future, because regulations to be issued under the Safe Drinking
Water Act 55 or the provisions of a section 208 plan will regulate the
effect of such containment facilities on the ground-water supply. Because the Safe Drinking Water Act regulates underground waters, in
addition to navigable waters, its provisions may eventually dwarf the
problems created by FWPCA. The EPA has published proposed regulations implementing the Safe Drinking Water Act's provisions but, as
56
yet, these regulations have not been made fimal.
Other Federal Regulations
Although the Clean Air Act and the FWPCA are the most consistently noted federal restrictions on industrial development, they are
57
only the tip of the iceberg as far as federal regulation is concerned.
Although other statutes and regulations generally do not have the pervasive effect on state land-use planning that was noted with the Clean
52.
53.
54.

CAL. ADMiN. CODE § 2132 (1977).
CAL. ADMIN. CODE § 2133 (1977).
CAL. ADMiN. CODE § 2135 (1977).

55.
56.

42 U.S.C. §§ 300f to 300j-9 (Supp. V 1975).
40 C.F.R. 141 (1977); 41 Fed. Reg. 28,991 (1976) (proposed rules).

57.

Other statutes or regulations which may affect the siting of a major industrial facil-

ity include: Noise Control Act of 1972, 42 U.S.C.A. §§ 4901-4918 (West 1977); Resource
Conservation and Recovery Act of 1976,42 U.S.C.A. §§ 6901-6987 (West 1977); Flood Disaster Protection Act of 1973, 87 Stat. 975 (codified in scattered sections of 12, 42 U.S.C.A.);

Fish and Wildlife Coordination Act, 16 U.S.C. §§ 661-667e (1976); Marine Protection Research and Sanctuaries Act of 1972, 16 U.S.C. §§ 1431-1434 (1976), as amended by 33

U.S.C.A. §§ 1401-1444 (West Supp. 1970-1977); Historical and Archeological Data Preservation Act of 1974, 16 U.S.C. §§ 469-469j (1976) (as amended). Coastal Zone Management
Act, 16 U.S.C. § 1451-1464 (1976) (as amended).
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Air Act and the FWPCA, they do contribute to the regulatory morass
which any potential development must traverse, and they may, in individual cases, effectively remove valuable lands otherwise available for
industrial development. In a given instance the denial of any one permit may prohibit development.
Further, as an overlay on all federal regulation, there is the National Environmental Policy Act (NEPA).58 NEPA adds another level
of regulatory requirements, with its attendant inconvenience and delay.
Although it does not directly restrict siting alternatives, its requirements for thorough disclosure of environmental impacts and the balancing of costs and benefits in issuing permits will often affect the
siting process by ruling out or limiting potential sites on the basis of
environmental factors.
By way of summation, the difficulties that federal environmental
regulations pose are two-fold. First, in certain instances such as the
Clean Air Act and FWPCA, they fragment the planning process and
restrict land-use alternatives.5 9 Second, by the sheer number of permits required, they create delay and uncertainty in the development
process. When choosing between industrial siting alternatives, both of
these difficulties must be addressed.
Compounding the problem of federal regulation, and outside the
scope of this Article, is the question of state effectiveness in the face of
the pervasive federal scheme. Federal regulations will, of course, preempt any inconsistent state statute. However, states may, under both
the Clean Air Act and the FWPCA, impose more restrictive requirements. In instances where a state has imposed more restrictive requirements, the state should have at least some latitude in applying
such standards. In addition, because the two major federal acts, the
Clean Air Act and the FWPCA, are intended ultimately to be administered through state agencies, there may be some flexibility to allow the
state agencies administering these federal laws to play an appropriate
role in industrial siting legislation. More specifically, if an industrial
siting agency were created to handle the siting of major industrial facilities, the SIP might be modified to designate the siting agency as the
permit granting authority for such projects under the Clean Air Act.
Similarly, such an agency could be designated to issue NPDES permits
58. 42 U.S.C.A. §§ 4321-4367 (West 1977 & Supp. 1978).
59. In some situations the opposite result can occur. This can happen when one
agency has granted a permit and the other agencies follow suit relying on the first agency's
judgment. The effect is similar to toppling a row of dominoes.
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and to participate in the FWPCA section 208 planning under the
FWPCA.
State and Local Regulation
The federal statutues are only one of several levels of regulatory
controls with which a major industrial facility must contend. State and
60
Of
local regulations present a whole new set of bureaucracies.
course, the number and nature of controls at the state and local levels
vary substantially from jurisdiction to jurisdiction. Rather than attempt to inventory the regulations which face developers around the
country, this discussion will review briefly the various state and local
permits which a proposed major industrial facility must obtain in
California.
The most widely recognized control at the state and local level is
the power of local authorities to zone and plan. All cities and counties
in California are required to have a general plan 6' containing certain
mandatory elements.6 2 Before a property can be zoned for a particular
use, the proposed zoning must be consistent with the general plan
adopted by the respective, local legislative body. Should the proposed
land-use zoning require an amendment to the general plan, public notice and hearings must be held before the appropriate planning commission and legislative body.63 The amendment of a general plan also
requires compliance with the California Environmental Quality Act
(CEQA),64 including the preparation of an environmental impact report (EIR)65 or the filing of a negative declaration. 66 In addition, since
the general plan is intended to be a long-term, policy document, no
mandatory element of the plan may be amended more frequently than
67
three times a year.
The siting of a major industrial facility may also require enactment or amendment of zoning designations, or the issuance of zoning
60. CAL. GOV'T CODE § 65860 (West Supp. 1966-1977). The consistency requirement
is not applicable to charter cities. CAL. GOV'T CODE § 65803 (West 1966).
61. CAL. GOV'T CODE §§ 65300-65307 (West 1966 & Supp. 1966-1977); see Perry, The
Local "GeneralPlan" in California, 9 SAN DIEGO L. REv. 1 (1977).
62. CAL. GOV'T CODE § 65302 (West Supp. 1966-1977).
63. CAL. GOV'T CODE §§ 65355, 65356.1 (West 1966 & Supp. 1966-1967).
64. CAL. PUB. RES. CODE §§ 21000-21176 (West 1977 & Supp. 1978).
65. CAL. PUB. REs. CODE § 21151 (West 1977).
66. CAL. PUB. RES. CODE § 21064 (West 1977). A negative declaration is "a written
statement briefly describing the reasons that a proposed project will not have a significant
effect on the environment and does not require the preparation of an environmental impact
report." Id.
67. CAL. GOV'T CODE § 65361 (West Supp. 1966-1977).
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variances or conditional use permits. As previously noted, all of these
actions must be consistent with the duly approved general plan.68 All
zoning changes require noticed public hearings before both the planning commission and the legislative body of the particular city or
county.69 In some instances a proposed facility will also require review
by a county body known as the Local Agency Formation Commission
(LAFCO) if development of the facility will require annexation to cities, creation of special districts, disincorporation of cities, consolidation
of cities, or the formation of new communities. 70 In order to effect any
of the specified changes in governmental agencies under the LAFCO's
jurisdiction, an application must be submitted to the LAFCO and in
7
most instances a public hearing must be conducted. '
Other planning and development agencies in California that are
administered on a regional basis include the California Coastal Commission,72 the San Francisco Bay Conservation and Development
Commission, 73 and the Tahoe Regional Planning Agency. 74
Any project undertaken by a state or local agency which may have
a significant effect on the environment also will require the preparation
and filing of an EIR pursuant to CEQA.75 The term "project" for
CEQA purposes is defined to include activities directly undertaken by
a public agency, activities undertaken by persons receiving financial
support from a public agency, and those activities involving the issuance of a lease, permit, license, certificate, or other entitlement for
use.76 Major industrial facilities almost by definition will have the potential for a significant effect on the environment and thus will require
the preparation and filing of an EIR. A possible exception to this general rule arises when applicable resource agencies have placed restrictions on plant design and operations in an area that is not
environmentally sensitive. In such a case even a major facility may be
68. CAL. Gov'T CODE § 65860 (West 1966 & Supp. 1966-1977); Woodland Hills Residence Ass'n v. City Council of Los Angeles, 44 Cal. App. 3d 825, 118 Cal. Rptr. 856 (1975).
Contra, Hawkins v. County of Main, 54 Cal. App. 3d 586, 126 Cal. Rptr. 754 (1976) (§
65860 does not apply to conditional use permits).
69. CAL. GOV'T CODE §§ 65854-65856 (West 1966 & Supp. 1966-1977).
70. CAL. Gov'T CODE §§ 54773-54779.5 (West Supp. 1978).
71. CAL. GOV'T CODE §§ 54791, 54793 (West Supp. 1978).
72. CAL. PuB. REs. CODE §§ 30000-30900 (West 1977 & Supp. 1978).
73. CAL. GOV'T CODE §§ 66600-66661 (West 1966 & Supp. 1966-1977).
74. CAL. Gov'T CODE §§ 66800-66801 (West Supp. 1966-1977); NEv. REv. STAT. §§
277.190-.220 (1969).
75. CAL. Pur. REs. CODE §§ 21100, 21151 (West 1977).
76. CAL. Pun. RES. CODE § 21065 (West 1977).
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able to qualify for a negative declaration if it incorporates appropriate,
environmentally sensitive, mitigation measures into its planning.
As noted at the outset of this Article, 77 the commitment of money
and time necessary to obtain all of the permits required for a major
industrial facility is substantial. In California one to two years (measured from the start of preparation of an EIR) would not be an unusual
period of time, absent any major opposition, to obtain all or most of the
required permits for a major industrial facility.78 The most frustrating

part of the whole process is that some permits may not be obtainable at
all. If even one permit is lacking, no matter how minor, the development may be stopped in its tracks. Because the major part of the planning and design of a facility must often precede the application
for
permits, developers of such facilities are presently involved in high
stakes gambling when they embark on any project. As with federal
regulations, the problems created by state and local regulations which
must be addressed in industrial siting legislation are fragmented planning, uncertainty, delay, and resource allocation.
Recent legislation in California has addressed the problem of delay. Assembly Bill 88479 represents a major effort to speed up the
processing of permits. The principal requirements of the law are:
1. Each state agency must have lists which specify in detail the
information which will be required from any applicant for a development project.80
2. Each "public agency" must determine in writing the completeness of an application within thirty calendar days of its receipt and
transmit such determination to the applicant; and, if incomplete, the
agency must indicate in such determination the manner in which the

application can be made complete.8 1

3. Where a project requires approval by more than one public
agency, the Office of Planning and Research, to the maximum extent'

82
possible, must consolidate hearings.

4. The "lead agency"83 for a project will have the responsibility
77. See text accompanying notes 1-7 supra.
78. The California legislature recently enacted legislation designed to speed up the permit process. See text accompanying notes 79-89 infra.
79. Codified at CAL. GOV'T CODE §§ 65920-65957 (West Supp. 1966-1977); CAL. PUB.
REs. CODE §§ 21080-21092 (West Supp. 1978).
80. CAL. GOVT CODE § 65940 (West Supp. 1966-1977).
81. CAL. GOV'T CODE § 65943 (West Supp. 1966-1977).
82. CAL. GOV'T CODE § 65945 (West Supp. 1966-1977).
83. The lead agency is that agency which is determined to have the principal responsibility for carrying out or approving a project. CAL. PUB.RaS. CODE § 21067 (West 1977).
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for determining whether an EIR or a negative declaration will be necessary for any project subject to CEQA, and such determination will be
final and conslusive on all persons, including all responsible agencies
unless challenged in a prescribed legal action or proceeding.8 4 In the
case of projects involving the issuance of a lease, permit, license, certificate, or other entitlement for use, the new law also requires that such
determination be made within forty-five days from the date on which
an application for a project has been received and accepted as complete
by the lead agency.85 The lead agency must consult with all responsible agencies in making such determination and in preparation of an
EIR. 86
5. When acting as the lead agency for projects involving the issuance of a lease, permit, license, certificate, or other entitlement for use,
state and local agencies, by resolution or order, must establish time limits, not to exceed one year, for completing environmental impact reports and 105 days for negative declarations. Extensions are allowed
in the case of "compelling circumstances" where the applicant
consents.

87

6. An EIR will be conclusively presumed to meet the requirements of CEQA for purposes of its use by responsible agencies, unless
either a supplemental report is required pursuant to Public Resources
Code Section 21166 or a legal action or proceeding is commenced
within the prescribed thirty-day statute of limitations. 88
7. Responsible state or local agencies are required to approve or
disapprove a project within 180 days after the lead agency approves the
project or within 180 days after the responsible agency accepts the application as complete, whichever is longer. 89
Although the law purports to establish maximum time limits for
certifying EIRs and issuing permits, the agencies still have two ways to
circumvent this procedure: (1) telling the applicant the application is
not complete so that the relevant time periods do not start to run, and
(2) extending the time limits with the "consent" of the applicant
(vhich consent can, of course, be forced simply by a threat otherwise to
deny the permit), although in the case of request for the applicant's
84.
85.
86.
87.
88.
89.

CAL. PUB. RES. CODE § 21080.1 (West Supp. 1978).
CAL. PUB. RrEs. CODE § 21080.2 (West Supp. 1978).
CAL. PuB. RE S. CODE §§ 21080.3-A (West Supp. 1978).
CAL. PUB. REs. CODE §§ 21100.2, 21151.5 (West Supp. 1978).
CAL. PUB. REs. CODE § 21167.2 (West Supp. 1978).

CAL. GOV'T CODE § 65952 (West Supp. 1978).
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consent the extension cannot exceed ninety days. 90 Finally it should
be noted that, although AB 884 may be helpful in shortening the time
required to obtain a decision on the permits required to site a facility, it
does not address the problems of planning and resource allocation.
New Approaches
The permit proliferation evidenced in the previous section raises a
serious question. Can we afford all of the protection we are getting?
In light of what has often been a splintered and visceral approach to
the problem of resource conservation and economic development, the
goal of siting reform is the development of a system that can balance
economic and environmental needs and that can act quickly and decisively. The effect of such a system would be to conserve our limited
economic and environmental resources. The key to such a system is
the creation of a master agency. This agency would weigh competing
resource demands and formulate a balanced solution within a specified
time frame.
From industry's perspective the master agency is the primary motivation for industrial siting reform.9 1 One of the often-stated complaints against the multitude of permits presently required is that they
give those agencies with narrow interests significant and often arbitrary
veto power over the siting process.
For the environmental movement, the one-stop process has the advantage of providing a vehicle for multi-resource conservation and
planning on a large scale. On the other hand, the valid concern may
be expressed that in the hard, balancing process which a siting master
agency must undertake, the more easily quantifiable benefits associated
with economic development may carry undue weight when balanced
against the more intangible concerns of conserving the environment.
Although this Article advocates the master agency approach to siting reform, it should be pointed out that such an agency is not a uniformly accepted concept. A recent study by the Urban Land Institute
stated:
It is important that all development decisions be made at the
lowest level of government capable of dealing with the proposal involved. The removal of key facilities, such as power plants, from
local control may prove essential. But the needless removal of responsibility from local government could, in effect, sound the death
90.
91.

CAL. GOV'T CODE § 65957 (West Supp. 1966-1977).
Rodgers, Siting Power Plantsin Washington State, 47 WASH. L. REv. 9, 19 (1971).
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knell for local planning, since authority to control the shape of a
community could be lost.
The present investigation concluded that most industrial and
other large scale development decisions can be made by local government rather than a state siting agency. Where problems arise because of the extraterritorial impact of particular kinds of
development, they can be identified and treated appropriately, as
under present control mechanisms. For example, air and water pollution problems are dealt with by federal or state agencies, rather
removing the basic siting responsibilities
than local agencies without
92
of local government.
Expressing similar thoughts, Mr. S. Thomas Porter, a member of the
advisory committee for the California Office of Planning and Research, stated: "I am worried about the potentiality of local governments being reduced to subservient arms of the State government.
Home rule, which has been the strength of the California governmental
system, may be permanently endangered by the adoption of these
recommendations.

'93

The coordination of local governmental interests with state or regional interests is a difficult problem inherent in siting legislation. The
facilities which are the subject of this Article have, by definition, a
multi-resource impact over a large region. Nevertheless, their most
immediate impact will necessarily be on a community or other limited
area. These communities should certainly have a sustantial voice in
the siting process, but they should not always be allowed to dictate the
result. The following discussion will assume that a state or regional
master agency is both necessary and desirable to accomplish the goals
of siting legislation, but will attempt to be sensitive to the issue of local
94
control in designing the procedural framework for such an agency.
Planning
The effectiveness of a master siting agency in maximizing the efficiency of resource use will depend to a large extent on the development
of a statewide or regional, resource-conservation and industrial-development plan. As noted in the ABA Final Report, there is nothing
novel in the advocacy of statewide or regional planning.95 It is pro92. F. BOSSELMAN, D. FEURER & C. SIEMON, THE PERMIT EXPLOSION59-60 (Urban Land Institute 1976).

COORDINA-

TION OF THE PROLIFERATION

93.

STATE OF CALIFORNIA, OFFICE OF PLANNING AND RESEARCH, URBAN DEVELOP-

MiiNT STRATEGY FOR CALIFORNIA, REVIEW DRAFT

70 (May 1977).

94. For an example of the conflicts inherent in the siting of major industrial facilities,
see Deal, The Durham Controversy: Energy Facility Siting and the Land Use Planningand
ControlProcess,8 NAT. REsouRcEs LAW. 437 (1975).
95. ABA Final Report, supra note 10, at 29-30.
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vided for under the Federal Water Pollution Control Act,96the Coastal
Zone Management Act of 1972, 97 the Clean Air Act Regulations, 98 and
state statutes in numerous jurisdictions. 99 Siting legislation would attempt to coordinate all of this planning effort into a comprehensive
resource plan.
The goal of such a planning process is easily stated:
The statewide plans should identify natural and historic values
which should be preserved and protected against destruction from
unregulated industrial development, identify and reserve areas for
potential development as parks and recreational sites, and identify
those areas most suitable for further commercial and industrial development-indicating the nature and type of industries best suited
for particular areas. An inventory of available natural resources,
along with proposals for the method and manner of using these resources for industrial development, should also be a part of the statewide plan. And, at least in a general way, the plan should reveal
population centers and the availability of labor forces, transportation
facilities, public utilities, community amenities, and other relevant
considerations. 10
The development of such a plan, however, raises a series of practical
and political problems.
To begin the planning process, goals and planning criteria must be
articulated. Because they should be the embodiment of the values society places on individual resources, such goals and criteria perhaps
should be established by the state legislature. It may be unrealistic,
however, to expect a state legislature to do more than set the tone for
industrial siting legislation. The actual work of providing specific, development goals and criteria can probably best be handled by an ad96. 33 U.S.C.A. § 1288 (West Supp. 1970-1977).
97. 16 U.S.C. §§ 1451-1464 (1976) (as amended).
98. 40 C.F.R. §§ 51.40-.63 (1977).
99. ALA. CODE ANNmI. tit. 22 § 28-11 (1975); ALAS. STAT. § 46.03.040 (1977); ARK. STAT.
ANN. § 82-1904 (1976); COLO. REv. STAT. § 25-7-105 (1973); CONN. GEN. STAT. ANN. § 22a8 (West 1975); FLA. STAT. ANN. § 403.061 (West 1973 & Supp. 1978); GA. CODE ANN. § 88903 (1975 & Supp. 1977); HAWAII REV. STAT. § 341-2 (1976); ILL. ANN. STAT. ch. 111 1/2, §
1004 (Smith-Hurd 1977 & Supp. 1978); IND. CODE § 13-7-3-1 (Bums 1977); IowA CODE
ANN. § 455A.17 (West Supp. 1978); KAN. STAT. ANN. § 65-3003 (Cum. Supp. 1977); LA.
Rnv. STAT. ANN. § 40-2204 (West 1977); MICH. COMP. LAWS § 336.13 (1975); MINN. STAT.
ANN. § 115.03 (West 1977); Miss. CODE ANN. § 49-17-17 (Supp. 1977); NEB. REv. STAT. §
81-1504 (1976); NEv. REv. STAT. § 445.461 (1977); N.J. STAT. ANN. § 26:2c-8 (West Supp.
1978); N.Y. ENVIR. CONSERv. LAW § 3-0301 (McKinney 1973 & Supp. 1977); OHIO REV.
CODE ANN. § 3403.04 (Page Supp. 1978); OKLA. STAT. ANN. tit. 63 § 2002 (West Supp.
1977); OR. REV. STAT. § 468.505 (1977); 35 PA. CONS. STAT. ANN. tit. 35 § 4004 (Purdon
1977); R.I. GEN. LAWS § 23-25-5 (Supp. 1977); S.C. CODE § 48-1-20 (1977); TENN. CODE
ANN. § 53-3412 (1977); VA. CODE § 10-17.18 (1978); WASH. REv. CODE § 70.94.057 (1975).
100. ABA Final Report, supra note 10, at 30.
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ministrative agency or special legislative commission. Such specific
goals and criteria may then be ratified or modified by the legislature.
After resource priorities and goals have been developed, the next
problem is how to implement the planning process. It may be possible
to combine the development of planning criteria or priorities with the
formulation of a development plan, or it may be necessary to have a
two-step process with the actual plan following the designation of
priorities.
The two-step process was followed in the case of the California
Coastal Plan. The California Coastal Zone Conservation Act of
1972,101 adopted by initiative in 1972, established very general policy
declarations and created the California Coastal Zone Conservation
Commission and six regional commissions charged with developing a
coastal plan.102 The California Coastal Plan, which was developed by
the Commission, established criteria for the development and use of
coastal areas and developed guidance for the implementation of such
criteria. The Coastal Plan was presented to the legislature in 1976.103
Although not all of the Commission's recommendations were adopted
by the legislature, the plan served as a basis for the adoption by the
legislature of relatively specific criteria for California's coastal resources and for the establishment of more long-term controls on coastal
development. The newly enacted California Coastal Act of 1976 provides for the adoption of local coastal programs, each developed initially by local governmental bodies, in accordance with the specific
criteria adopted by the legislature.104 Such plans are to be reviewed
and possibly modified at the regional and state levels. Once their
plans are approved, local agencies can grant permits in conformity with
05
the plans.
Another important consideration in designing the planning process is public involvement. As the ABA Final Report notes, "It is obvious that planning, will be productive and effective only if it makes
adequate provision for a consideration of all elements of the public
101. Former CAL. PuB. REs. CODE §§ 27000-27650 (repealed by initiative effective
1977).
102. Former CAL. PuB. RES. CODE §§ 27001,27300-27304,27320 (repealed by initiative
effective 1977).
103. See S.B. 1277, 1975-76 Reg. Sess. (1976); S.B. 1579, 1975-76 Reg. Sess. (1976); A.B.
3076, 1975-76 Reg. Sess. (1976); A.B. 3200, 1975-76 Reg. Sess. (1976); A.B. 3210, 1975-76
Reg. Sess. (1976).
104. CAL. Pun. REs. CODE §§ 30000-30900 (West 1977 & Supp. 1978).
105. CAL. Pun. REs. CODE §§ 30600-30626 (West 1977).
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interest."10 6 The ABA's suggested method of implementing this public
participation goal involves the division of each state into regions and
the appointment of regional commissions to develop a plan after public
hearings. On the basis of the input received at these public hearings,
each regional commission would propose a regional plan to the state
agency which, in turn, would coordinate the regional plans into a statewide plan.107 Again, this procedure is similar to that described above
for the California Coastal Zone Conservation Act of 1972108 and the
California Coastal Act of 1976.109
The promulgation of regional development plans raises several
problems. First, in states such as California, which already have extensive, mandatory planning by cities and counties, such regional plans
will inevitably conflict with local plans. In resolving such conflicts,
proponents of increased local control, whether advocating more or less
development, will argue that a municipality, county, or other local governmental entity should have the right to use its resources to structure
the lifestyle that its residents desire. On the other hand, the premise
behind the concept of industrial siting reform is that local development
of major industrial facilities has a regional or statewide impact. Thus,
although it would seem advisable to leave maximum discretion with
local agencies in the case of smaller facilities, the opposite is true in the
case of major industrial facilities. In the latter situation the overriding
state and regional interest must prevail, and local plans must be modified to conform with those for the respective region.
Conversely, it may be possible to allocate a portion of the benefits
of major industrial facilities, primarily tax revenues, to municipalities
or counties other than those in which the facility is located. Such allocation would correspond roughly with the lost benefits suffered by such
areas because of restrictions on industrial development within their
own jurisdictions. That is, if in the planning process it appears desirable to restrict industrial development in certain areas so as to preserve
particular environmental resources, it may be necessary to provide
some taxsharing funds to the affected areas to offset losses of revenue
they may have suffered as a result of such restrictions. At the same
time, however, the extra burdens which the planned sites for industrial
facilities would have to bear because of those facilities, including in106. ABA Final Report, supra note 10, at 31.
107. Id. at 31-37.
108. Former CAL. PUB. REs. CODE §§ 27001-27650 (repealed by initiative effective
1977).
109. CAL. PUB. REs. CODE §§ 30000-30900 (West 1977 & Supp. 1978).
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creased levels of pollution, population influx, housing pressures, and
the like, would also deserve special recognition in determing any sharing formula. 110
A second type of conflict may arise as a result of competing desires
of various regions. For example, it may be desirable to site major facilities primarily inland to protect the environmentally sensitive coast
from the burdens imposed by such facilities. On the other hand, inland areas may take issue with this policy in view of their own particular problems. In California, for example, the Association of California
Water Agencies has taken the position that major energy facilities
should be sited primarily on the coast to conserve the already scarce
inland water supplies."'
Another example of interregional conflict in California is the extent to which areas such as the Los Angeles basin should be allowed to
continue to develop by importing natural resources such as water from
other areas of the state. The resolution of these interregional conflicts
will be difficult and never entirely satisfactory. They can probably be
most efficiently handled, however, at the state planning level where, it
is hoped, parochial interests will not be so prevalent.
As a practical matter it should be noted that it almost surely would
be politically impossible to impose a major industrial facility, or to propose legislation which would allow such a facility to be imposed, on an
area that does not want one. 112 Despite the statutory authority which a
state may have to impose a facility on a given area, vehement local
opposition will always provide a political veto to truly unpopular action. Thus, the only discretion left to the master siting agency would in
effect be a veto power, or the power to impose restrictions on those
areas which would like to have such a facility.
A third problem is the extent to which subsequent action by both
the state and local governments must be in conformity with the statewide development plan. The ABA FinalReport seems to suggest that
such plans would only serve as a point of reference for the state siting
3
agency and would have no binding effect on local governments."
This distinction is made by designating the state function as "Basic
110. For a comprehensive effort to deal with these problems, see MINN. STAT. ANN. §§
473-474.15 (West 1977). See also Note, Minnesota'rMetropolitanFiscalDisaritiesAct-An
Experiment in Tax Base Sharing, 59 MiNN. L. REv. 927 (1975).
I11. AsSOCIATION OF CALIFORNIA WATER AGENCIES, THE IMPACT OF POWER PLANT
SItING ON CALIFORNiA's WATER REsoUtcES (July 1976).
112. See Deal, The Durham Controversy: Energy FacilitySiting and the Land Use Planning and ControlProcess,8 NAT. RESOURCES LAW. 437 (1975).
113. ABA Final Report, supra note 10, at 31-32.
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Planning," while the local governments would be left with the authority to promulgate specific regulatory controls.
This approach is reasonable when limited to the premise stated in
the ABA FinalReportthat local governments are in the best position to
implement zoning regulations, to require building and construction
permits, and to require compliance with local ordinances and building
costs. 114 The implementation of local regulations, however, should not
conflict with the state development plan. Where inconsistencies exist,
the state plan must preempt any local actions. Thus, local zoning and
planning decisions must be consistent with the regional or state development plan. The California Coastal Act of 1976 has recognized the
necessity of controlling local actions in these areas and has required
that all "zoning ordinances, zoning district maps, and, where necessary,
other implementing actions"' 1 5 be submitted to the regional coastal
commissions for certification that they are in conformity with previously approved, local coastal plans.
Final adoption of any state or regional development plan should
be preceded by public hearings and notice to all interested or affected
parties. The minimum scope of such notice and hearings will generally be mandated by state administrative procedure acts or by the requirements of due process. It may also be advisable to specify
particular interest groups, such as environmental and industry groups
or local government entities, which merit inclusion beyond the minimum standards. Since the formalities mandated by most administrative procedure acts may inhibit public participation, it might also be
advisable first to hold a series of informal, public workshops at various
localities within a planning region in order to obtain a wide variety of
comments on siting and development problems. The final development plan, having been adopted in accordance with the state's administrative procedure act, would have the same force and effect as any
other regulation adopted by an administrative agency.
The review draft of Urban Development Strategyfor California
prepared by the California Office of Planning and Research proposes a
similar planning process:
The Office of Planning and Research shall sponsor legislation establishing an improved process for siting major industry. This process
shall involve the following four steps: First, the State shall articulate
its industrial siting policies. Second, local governments working
through the COGs [Council of Governments] shall develop indus114. Id. at 33-34.
115.

CAL. PUB. RES. CODE

§ 30513 (West 1977).
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trial site plans which designate geographic areas suitable for various
types of industry based on a general assessment of development impacts. Third, the State and its regulatory agencies shall "certify"
those COG plans found consistent with State policy. Industries
seeking to locate in ways consistent with certified plans should enjoy
a substantially streamlined permit procedure since the major siting
issues will have been debated before a specific development permit
application is filed. Fourth, an evaluation of regional property tax
sharing... shall be undertaken 16to fairly allocate the tax base advantages of new industrial growth.'

Once a state development plan is adopted, the emphasis in industrial
siting switches to the siting agency and its implementation of that
117
plan.

Industrial Siting Legislation
Of prime concern is the scope of any proposed industrial siting
legislation. Such legislation generally addresses the siting of those facilities that will have a multi-resource impact on a regional or statewide
basis. Decisions regarding facilities which do not have such pervasive
impacts can best be made by local governmental bodies and, in most
cases, are not subject to the full range of permits previously described.
It is difficult to define when the distinction should be made between
local control and statewide or regional control.
Those states which have adopted some form of siting legislation
have defined the coverage of such legislation by specific delineation of
the types of facilities to which the particular act would apply. An example of this designation is found in the Wyoming Industrial Development Information and Siting Act which describes an industrial facility
or facility covered by the Act as:
(A) Any energy generating and conversion plant:
(I) Designed for, or capable of, generating one hundred (100)
megowatts of electricity or more...;
116. STATE OF CALIFORNIA, OFFICE OF PLANNING AND RESEARCH, URBAN DEVELOPMENT STRATEGY FOR CALIFORNIA, REvIEw DRAFT 70, at 55 (May 1977).
117. An interesting question is whether an EIR would be required for the adoption of a
state plan or any local plans. Presumably siting legislation by its nature would take into
account environmental factors. Thus, if an EIR were required, it may be redundant. On
the other hand, EIR's serve an agency review function which would be lost if they were
eliminated. Furthermore, a cogent argument can be made under the current provisions of
CEQA that an EIR would be required. See CAL. PuB. RES. CODE §§ 21002.1,21003,21082,
21082.1, 21100-21108, 21150-21155, 21160-21161 (West 1977 & Supp. 1978). Whether or
not a formal EIR were to be required, however, the planning process would certainly have to
take environmental considerations into account as a major part of the planning work. If it
seems advisable to dispense with the requirements of an EIR for the siting plan, this could
easily be specified in the enacting legislation.
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(II) Designed for, or capable of, producing one hundred million (100,000,000) cubic feet of synthetic gas per day or more...;
(III) Designed for, or capable of, producing fifty thousand
(50,000) barrels of liquid hydrocarbon products per day or more by
any extraction process ... ;
(IV) Designed for, or capable of, enriching uranium minerals
from U308 (yellow cake) in quantities exceeding five hundred (500)
pounds of U308 per day.
(B) Any industrial facility with an estimated construction cost of at
least fifty million dollars ($50,000,000) .... 118
The first question raised by the Wyoming Act is whether the quantitative figures specified are relevant criteria. Such figures are to some
degree arbitrary. Consequently, they can always be the subject of argument. It does seem reasonable, however, that a facility of a certain
magnitude, as measured in dollars or production capacity, will have the
regional impact to which siting legislation is directed. On the other
hand, facility distinction based on dollar amount alone or on specific
production capacity would seem to exclude a number of other important criteria which may cause the facility to have a multi-resource impact on a regional or statewide basis.
A broader approach is taken by the ABA FinalReport which suggests that a state be divided into areas of critical concern and that the
industrial-siting agency be given jurisdiction over all development in
these areas of critical, state concern. 11 9 In addition, the ABA Final
Report would give the industrial siting agency jurisdiction over all
other nonresidential construction or development in the state. 120 The
ABA FinalReport recognizes that the extensive jurisdiction for the industrial siting agency described in the report would be overly broad for
many types of facilities or development and accordingly provides for
enumerated exemptions, such as single family dwellings. There are also
abbreviated procedures for those projects which pose no signficiant
21
threat to environmental values.'
The jurisdictional guidelines proposed by the ABA FinalReport
are overly broad, not only with regard to those facilities or developments that may pose little threat to environmental values, but also with
118. Wyo. STAT. § 35-12-102 (1977). See also MoNT. REV. CODES ANN. § 70-803
(Supp. 1977).
119. ABA Final Report, supra note 10, at 56-59; see FLA. STAT. ANN. § 380.05 (West
1974 & Supp. 1978); ME. REV. STAT. tit. 5, § 3310-3314 (West Supp. 1977); COUNCIL ON
STATE GOVERNMENTS, CRITICAL AREA PROGRAMS IN LAND: STATE ALTERNATIVES FOR
PLANNING AND MANAGEMENT (1975).

120. ABA Final Report, supra note 10, at 57.
121. Id. at 58.
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regard to those facilities or developments which, although posing a
substantial threat to environmental values, do so merely on a local basis. In such cases, it is more appropriate for local agencies charged
with local land-use planning to make the decisions regarding such environmental values.122
Numerous siting statutes have been directed at energy-related and
energy-generating facilities regardless of their size.'2 The ABA Final
Report notes that there may be other types of facilities such as oil-shale
mining, processing pulp mills, chemical manufacturing, and tanneries,
which, because of their nature, warrant designation as major industrial
facilities regardless of their size and, hence, these too would be subject
per se to siting regulation.1 24
Another factor which may serve to identify the type of facilities
appropriately handled by a siting agency is the proposed number of
employees at the facility. Although this criterion has not been adopted
in any siting legislation to date, it was considered at the committee
stage of the Wyoming Act, and it has been noted by commentators as
1 25
an important factor in identifying the full impact of any facility.
One of the initial versions of the Wyoming legislation provided that a
facility would be included within the scope of the Act if it employed the
equivalent of over one or one and one-half percent of the population of
the county in which it was located, depending on the size of the
county.126 Land area covered by the proposed facility or the type of
land used, for example prime agricultural land, may also be suitable
factors for further determining whether state regulation of the siting of
a facility is warranted.
In the final anaylsis, the scope of industrial siting legislation will
depend largely on the particular needs and environment of the state in
question. What may be appropriate for Wyoming, which faces particular problems in the area of energy facilities, may not be appropriate
for the problems of industrial states.
122. As suggested in the ABA Final Report, supra note 10, at 33-35, it may be advantageous in the planning process to designate certain areas as areas of critical, state concern in
which developments, even single-family dwellings, would be regulated. This, however, is
beyond the scope of this Article.
123. See note 12 supra.
124. ABA Final Report, supra note 10, at 58.
125. See, eg., Van Baalen, IndustrialSiting Legislatior" The Wyoming IndustrialDevelopment Information andSitingAct-Advance or Retreat?, 11 LAND & WATER L. REv. 27, 4849 & n.77 (1976).
126. Id.

THE HASTINGS LAW JOURNAL

[Vol. 30

All of the above criteria should be considered in deciding what
type of legislation would be appropriate for any particular state or region. Drafters of siting legislation will be faced with the problem that
narrowly-drawn legislation will be unable to effect the necessary balancing of natural resources, while overly-broad legislation has the potential of creating an administrative quagmire even more unyielding
than that presently existing.
The Siting Procedure
Once the resource and development plan is drawn and the type of
facilities under its jurisdiction are delineated, the next problem is how
the siting procedure should work. The "one-stop" concept advocated
in this Article requires a single, master agency which can effectively
grant all of the permits necessary at the state level for the siting of the
proposed facility. The make-up of this siting body will be of prime
importance in determining the immediate feasibility and long-term potential of siting legislation.
No statute can ensure the competence and integrity of individual
members appointed to agencies or commissions through the political
process, but legislative guidelines can aid in obtaining qualified members. A strong public demand for responsible decision-making by the
siting agency can likewise aid in obtaining responsible political appointments. The agency should be objective and qualified, experienced, able to analyze and interpret environmental trends and
information, and conscious of and responsive to the scientific, eco27
nomic, social, aesthetic, and cultural needs of the community.
Broad legislative guidelines such as these, however, will not be particularly useful. Although they present noble attributes which ideally
should be possessed by any person sitting in a position of public trust,
the actual person chosen will likely be more a question of partisan
judgment than nobility of character.
Any guidelines regarding the appointment of members to a siting
agency should focus on the inevitable fact that the decisions of such an
agency will be political ones and will have long-term effects on the
28
economic and political vitality of the various regions involved.1
127.

ABA Final Report, supra note 10, at 43-45.

128. California presents a prime example of the potential effects of such difficult political decisions. The Los Angeles basin contains the major concentrations of population in the
state, yet lacks several essential natural resources. In order to sustain itself, it must import
those natural resources from other areas. In the case of water, it has, since the beginning of
this century, made ever-increasing demands for water upon other areas of California and
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Several alternatives to the "good, honest person" approach for the
composition of a siting agency have been proposed. These proposals
range from the interagency council, comprised of the heads of numerous existing state resource agencies,129 to a vested-interest council, comprised of representatives of industry, environmental, and local and
regional governmental groups. 130 The problem with either of these alternatives is that individuals appointed by reason of their affiliation
with an existing agency or group may feel necessarily restricted in their
ability to weigh alternatives and make independent judgments.
Thus, although the political-appointment alternative has serious
drawbacks, it would seem to provide a better chance for obtaining objective qualities in the agency members. This may be particularly true
if, as recommended by the ABA Final Report,131 appointments are
made by the governor, with the advice and consent of the senior legislative body of the state, for staggered, fixed terms. In addition, it may be
advisable to require some of the appointees to have particular, technisuch as landcal expertise which may be required by the siting agency,
132
use planning, engineering, medical science, or law.
Any siting agency must necessarily have the ability and funds to
establish a staff, promulgate regulations, and perform the functions required by the legislation. The level of funding required by the agency
will vary, depending upon the relationship between the agency and the
various state resource agencies. If the basic information gathering
mechanisms, informational hearings, and policing activities are still to
be handled by the already-existing, state resource agencies, the siting
agency will only need sufficient staff and funding to promulgate regulations and review the recommendations and information which are
gathered by the individual state agencies in the course of the siting
adjoining western states. In recent years, however, the increased development and corresponding demand for water in these other areas has resulted in serious regional conflicts.
Note, The Delta Water Rights Decision,2 ECOLOGY L.Q. 733, 735-36, 742-46 (1972). It can
only be expected that with the increasing depletion of natural resources, California's present
water allocation problems will affect the allocation of other natural resources. Decisions by
a siting agency will create demands for natural resources in the areas in which development
occurs and will produce increased economic vitality in such areas. If a siting agency is to
function efficiently, the reality of the potential political power resulting from making these
decisions must be faced.
129. See, ag., WASH. REv. CODE § 80.50.030 (Supp. 1977).
130. ABA Final Report, supra note 10, at 44-45.
131. Id. at 44.
132. Such a requirement of technical expertise is found in the California legislation on
the State Energy Resources and Development Commission. CAL. PuB. REs. CODE § 25201
(West 1977).
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process. If it becomes desirable for the siting agency to develop independent regulatory or investigatory abilities, a proportionate increase
in funding would be required.
A substantial portion of the funding for the siting agency could be
provided by application fees. It might be appropriate to set such application fees at the approximate level of the actual cost necessary to process the application and prepare any environmental documents which
would be required. 133 States may also choose to allow the siting
agency to hire consultants for a particular project, with the cost being
passed directly through to the applicant. This procedure is permitted
under the California Environmental Quality Act. 134
Master Application
The functional tool of the siting agency is the master application.
The form of such an application may fall anywhere along a spectrum
from thoroughly complete to cursory. A comprehensive application
would require a description of the specific operational characteristics
and requirements of the proposed facility, the characteristics of the proposed site and surrounding environs, and detailed data regarding the
environmental impact of the proposed development. Such a form
would potentially comprise the bulk of the necessary data for the formulation of an EIR required by state environmental laws, such as the
California Environmental Quality Act, 35 or by the National Environmental Policy Act. 136 In addition, the application could contain all
additional information necessary to evaluate the total, resource impact
of the facility and allow the agency to make an informed decision consistent with the resource conservation purposes and criteria of the siting
legislation. The form of such an application could follow closely the
resource guidelines developed in the planning process. In order to ensure that the application contains all of the necessary information, the
application for any single facility probably would require extensive
consultation between the siting-agency staff and the applicant. 137
133. It would appear that Montana and Washington have already adopted procedures
akin to this proposal. MONT. REV. CODES ANN. § 70-806(2)(a) (1977); WASH. REV. CODE
ANN. § 80.50.071(1) (Supp. 1978).
134. California Environmental Quality Act, CAL. PUB. RES. CODE §§ 21082.1, 21089
(West 1977).
135. CAL. PUB. RES. CODE §§ 21000-21176 (West 1977 & Supp. 1978).
136. 42 U.S.C.A. §§ 4321-4367 (West 1977 & Supp. 1978). Note that this may be a
"supplemental" report if planning nd related issues were already covered in a master EIR
done at the development plan stage.
137. But see WASH. REV. CODE § 80.50.071 (l)(a) (Supp. 1977) which allows the siting
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Since the preparation of a comprehensive application form would
require the applicant industry and the siting agency to carry out a great
deal of time-consuming, expensive information gathering and planning
prior to any formal review by the siting agency, several states have set
up a two-step application process. 138 This two-step approach requires
that a preliminary application be submitted, outlining in general terms
the nature of the proposed facility. The agency then undertakes hearings and information gathering, including the referral of specific questions to resource agencies, to make a preliminary determination of the
site feasibility and the compatibility of the project with the resourceconservation goals of siting legislation. The advantage of this approach
is that the preliminary inquiries test the attitudes of both the siting
agency and the community toward the proposed facility without involving a great deal of unnecessary expense. If, on the basis of the
preliminary application, the project appears feasible and consistent
with siting goals, a more comprehensive application would be
prepared.
In the course of preparing the master application, the siting agency
would necessarily develop substantial information in the areas of the
facility's specifications and requirements, as well as characteristics of
the proposed site and the surrounding area. Ideally, such information
would be prepared in a manner and form in compliance with the National Environmental Policy Act or similar state legislation. It should
deal not only with the environmental impact of the proposed facility
but also with the corresponding social and economic impact of the facility. These considerations are necessary to satify the resource conservation objectives of industrial siting legislation.
Role of State Agencies
The authors believe that a principal purpose of industrial siting
legislation is to remove from the jurisdiction of individual state resource agencies, by way of master application forms and specific preemption, a degree of the discretion that those agencies previously
exercised in the siting process. It is not, however, the aim of siting
legislation to emasculate such agencies. To do so would be to lose a
agency to hire an independent consultant empowered to investigate all matters necessary to
an adequate evaluation of the environmental consequences of a proposed site. This avoids
the danger that consultation between the applicant and the agency staff could influence the
outcome.
138. See, -g., WASH. REV. CODE ANN. §§ 80.50.175(2), 80.50.175(3) (Supp. 1977); Wyo.
STAT. § 35-502.82 (Supp. 1975 & Interim Supp. 1977).
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valuable resource of knowledge and experience. The interaction between the 'siting agency and individual resource agencies is critical and
should be retained.
Presently existing industrial siting legislation and the industrialsiting legislation proposed in the ABA FinalReport present two broad
alternatives with which to resolve the question of resource-agency par13 9
ticipation. The first alternative, set forth in the ABA FinalReport,
gives the resource agencies the right to have input and comment in the
siting process but reserves to the siting agency any permit jurisdiction
over the subject facilities.
The ABA Final Report proposes that, in proceedings before the
siting agency, resource agencies and units of local government, which
ordinarily would have jurisdiction over the proposed facility were it not
for the siting agency's preemption, will be required to report to the siting agency their ecommendations with respect to the facility and the
permits.14° For example, the California State Energy Resources Conservation and Development Act,141 which is limited in scope to the siting of power plants, states:
The issuance of a certificate by the commission shall be in lieu of any
permit, certificate, or similar document required by any state, local
or regional agency, or federal agency to the extent permitted by federal law, for such use of the site and related facilities, and shall supersede any applicable statute, ordinance, or regulation of any state,
agency, or federal agency to the extent permitted by
local or regional
42
federal law.1
The Act provides specifically for the comments and recommendations of the Public Utilities Commission and the California Coastal
Commission in some circumstances. 143 In addition, the Act provides
that the Energy Commission shall not certify any facility that does not
conform with applicable state, local, or regional ordinances unless a
determination is made that such facility is required "for public convenience and necessity and that there are not more prudent and feasible
144
means of achieving such public convenience and necessity."'
The California statute, however, does not provide any specific procedure for the implementation of this section. The statute does not
specify whether the determination of a facility's compliance with local
139.
140.
141.
142.
143.
144.

ABA Final Report, supra note 10, at 46-47.
Id.
CAL. PUB. RES. CODE §§ 25000-25968 (West 1977 & Supp. 1978).
CAL. PuB. REs. CODE § 25500 (West 1977).
CAL. PUB. RES. CODE §§ 25506.5, 25507 (West 1977 & Supp. 1978).
CAL. PUB. RES. CODE § 25525 (West 1977).
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regulations shall be made by the siting agency or the respective local
permitting agency. It would seem most logical that the local agency
should make this determination because it would be interpreting its
own regulations. 45 Allowing the local agency to determine compliance also may be beneficial because it would require the siting agency
to make the "public convenience and necessity" finding to justify noncomplying projects. 46
Similar to the California statute, the Montana Major Facility Siting Act' 47 states that the siting commission's certificate shall supersede
any other state permitting powers necessary for the construction, operation, or maintenance of the certified facility. 48 The major exception to
this broad grant of authority is that the state agencies with responsibility for air-quality and water-quality standards retain their authority to
determine facility compliance with state and federal standards. 49 This
reservation of authority may seriously weaken the force of the commission's certification, since the air-quality and water-quality matters are
normally crucial considerations in the siting of any major facility. In
future siting legislation it may be possible to avoid this problem by
amending the state implementation plans under both the Clean Air Act
and FWPCA to designate the siting agency as having ultimate permitting authority for the facilities in question.
The second alternative is exemplified by a siting statute already
existing in Washington.' 50 This statute, a type of clearing-house statute, has a single application procedure but reserves to the state resource
agencies the ultimate permitting power. A negative decision by any
resource agency having permitting authority would preclude construction of the proposed facility. One obvious drawback of the Washington clearinghouse statute is that it provides no incentive, other than a
single application, to use the major facility siting procedure. Indeed:
Experience with the Washington ECPA [Washington Evironmental
Coordination Procedures Act] has not been entirely encouraging, due
apparently to the way the program is structured. The developer's
145. But see WASH. REv. CODE § 80.50.090(2) (Supp. 1977), which provides that the
siting agency independent from input of local agencies shall make this determination.
146. It should also be noted that the California statute is similar in many other respects
to the legislative proposals suggested by this Article.
147. MONT. REv. CODES ANN. §§ 70-801 to -829 (Supp. 1977).
148. MONT. REv. CODES ANN. § 70-817 (Supp. 1977).
149.

MONT. REv. CODES ANN. § 70-810(h) (Supp. 1977).

150. Environmental Coordination Procedures Act, WASH. REv. CODE ANN. §§
90.62.010-.908 (Supp. 1977). For an analysis of the act prior to the 1977 amendments, see
Corker & Elliott, The EnvironmentalCoordinationProceduresActof1973, 49 WASH. L. REv.
463 (1974).
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participation is voluntary, and relatively few projects have utilized
the process. Where working relationships have been built up over
the years with agency officials, developers have tended to take advantage of those relationships by securing permits in the traditional
manner rather than proceeding through the joint hearing process.
Developers are also reluctant to expose some permits to public hearings, when the traditional process would allow their issuance without
hearings. There is evidence that agency decisionmakers who are not
enthusiastic about the coordinated hearings procedure encourage developers to avoid it. Furthermore, the statute permits the hearing
panel to establish15a1 time limit for agency decisions, but time limits
are not enforced.

The major drawback in the Washington clearinghouse statute,
from the points of view of both the developer and the conservationist, is
the inevitably fragmented, decision-making process that results from
multiple agencies having life or death control over a project. This type
of clearinghouse statute can do little to alleviate the problems of delay
and uncertainty that are prevalent in the present system.
It would seem that the most advantageous way to maximize the
experience and expertise of individual, state resource agencies, while at
the same time reserving to the siting agency ultimate decision-making
authority, would be to delegate to such resource agencies the responsibility of conducting public hearings and staff inquiry into that aspect of
siting the proposed facility in which the particular agency has expertise.
Forthcoming from this resource-agency inquiry would be recommendations to the siting agency regarding the appropriateness of the proposed facility. Such recommendations would be followed by the siting
agency except in instances where, in the discretion of the siting agency
and after specific findings, the siting agency finds that the resource
agency's recommendation would be inconsistent with its adopted goals
and objectives. It would also seem appropriate for the monitoring and
enforcement of activities, after the siting decision, to continue to be the
responsibility of the individual resource agencies. The expenses incurred by the resource agencies in performing such functions could be
offset by the siting agency's allocating a portion of the application fee
52
to go to the resource agency.'
151. F. BOSSELMAN,-D. FEURER & C. SIEMON, THE PERMIT EXPLOSION-CooRDINATION OF THE PROLIFERATION 21-22 (Urban Land Institute 1976). See also ULI,
ENVIRONMENTAL COMMENT 4 (May 1976).

152.
1977).

As an example of this allocation of funds, see CAL. PUI.

REs. CODE § 25538 (West
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Participation in the Siting Process
An equally important aspect of siting legislation is deciding who
should participate in the process. The simplest answer is that all interested persons should have a chance to be heard before any decision is
made. In this context, the phrase "interested person" has been interpreted by California courts to mean a person or entity who has a legal
the action or a person who
interest affected directly or indirectly by 153
may be potentially affected by the action.
It would seem logical that for purposes of the siting process, similar
standards should apply to persons who seek to participate in the course
of the siting process. This definition of "interested persons," however,
would probably include any citizen of the state, at least as far as the
planning process is concerned, and may make the administration of
siting legislation ponderous. This risk does not seem as substantial,
however, as the possiblity of excluding persons with a valid interest.
Reasonable rules governing public participation consistent with the
need to avoid undue delays and irrelevant or repetitive testimony could
be adopted by the planning body.
It would also seem logical that certain persons or entities specifically be included in the siting process. Certainly all agencies and local-government entities who normally would have had permit power
over the project but for the siting legislation should be included. In
addition, it may be proper to include certain special-interest groups.
Contiguous land owners or land owners within a specified radius of the
proposed facility should also be included as participants before the siting agency. Finally, some type of general notice to the public of the
siting proceedings should be given by publication, and interested members of the public should be allowed to participate.
Conclusion
Industrial siting is still in its formative stage. Very few states have
adopted siting legislation other than that for electrical generating facilities, and no major industrial state has yet enacted comprehensive siting
legislation. Even in those states where legislation has passed, in most
cases it has been in effect a short period of time. There is little experience on which to base a discussion of the practical aspects of such legislation. Nevertheless, some form of siting legislation in major
industrial states seems inevitable. Without such legislation, the sub153. American Friends Serv. Comm. v. Procunier, 33 Cal. App. 3d 252, 109 Cal. Rptr..
22 (1973).
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stantial gains made by the environmental movement in the last decade
may be wiped out by a backlash of public opinion caused by the tremendous costs of present standards and the long delays in obtaining
permits. Alternatively, development interests and the public will be
forced to bear the cost of environmental regulations which are, at least
in some cases, disproportionate to the benefits realized.
Regardless of the form industrial siting legislation may take, however, it will not solve all of the problems inherent in the conflict between industrial expansion and environmental preservation.
Responsible siting legislation will provide at the least a forum in which
such conflicts can be debated, and such debate can produce reasonable
compromise.

